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UNI TED STATES DI STR CT COURT
EASTERN DI STR CT G- WASH NGION

COMMUNI TY ASSCO ATI ON FOR
RESTCRATI ON OF THE ENVI RONMVENT
(CARE), a Washi ngton nonprofit
corporation,

Plaintiff,
V.

HENRY BOSVA DAl RY, a

Washi ngt on proprietorship, aka
HANK BOSVA DAl RY, aka BOSMVA
DAIRY, aka H & MDAIRY, aka H
& S BOSVA DAIRY, aka B & M
DAl RY; LIBERTY DAIRY, a

Washi ngt on propri etorship;
HENRY BOSMA, owner and

operat or of HENRY BOSMVA DAl RY
and LI BERTY DAl RY; and BOSVA
ENTERPRI SES, a Washi ngt on
corporation,

Def endant s.

This case was tried to the Court to determine liability on June

1, 1999, and concluded on June 15, 1999. 1In a pre-trial ruling the

NO CY-98-3011- EFS

FI NDI NGS OF FACTS AND
CONCLUSI ONS OF LAW

Court had bifurcated the issues of liability and penalti es.

Community Association for Restoration of the Environnent (CARE) was

represented by Charles M Tebbutt and Hizabeth Mtchell

Envi ronnental Law Center, and R chard D. Eynmann of Fel t nan,
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Eymann & Jones. Defendants Henry Bosna Dairy, Liberty Dairy, Henry
Bosma and Bosma Enterprises were represented by Jerry R Neal of
Preston Gates & Hlis, and John S. More of Velikanje, More & Shore.
The Court having heard the evidence, and having consi dered the
pl eadi ngs and the argunent of counsel, now enters the foll ow ng
Fi ndi ngs of Fact and Conclusions of Law on the issue of liability.
| . BACKGROUND

This suit is brought under the citizen suit provision of the
Federal Water Pollution Control Act, Odean Water Act (CWY), 33 U S C
88 1251-1387, and the Washington O ean Water Act, RC W 8§ 90.48.
Plaintiff CARE has alleged that Defendants (hereinafter Bosma) have
di scharged pollutants into the waters of the United States wi thout a
permt in violation of 33 U S C § 1311, as well as with a Nationa
Pol lution D scharge Elimnati on System (NPDES) permt in violation
thereof, and continue to violate their NPDES permt, their Washi ngton
State General Dairy Permt (hereinafter included in the term NPDES)
the OM and Washi ngton CWA by di schargi ng ani ral nanure wastes into
the waters of the State.

Prior to commrencenent of trial, the Court resolved the follow ng
i ssues on sumary judgnent as a matter of |aw
. The Defendants’ dairies are Concentrated Animal Feedl ot

perations (hereinafter CAFGs). As such, they are point sources

subject to the NPDES permt requirenent and cannot discharge

ani mal wastes without a NPDES permt or in violation of the NPDES

permt they eventually obtained. The CAFGs include not only the

ground where the aninals are confined, but also the | agoons as
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wel | as the equi pnent which distributes and/ or applies the aninal
wast e produced at the confinement area to fields outside the
ani mal confinenent area. (Q. Rec. 147, at 10.)

Carification of the Oder Ganting Partial Sunmary Judgenent

Bosna admts its Dairies are CAFGs and therefore, nust
obtain a NPDES permt. 1In order to do so, Bosma had to work with
the SYCD and the NRCS to design a DWP. This was done in 1998.

A discharge in violation of the NPDES permt including a
di scharge as a result of a violation of the DWP, is a violation
of the OMA

There are two approaches to the issue of what constitutes a
di scharge violation. First, this Court could broadly interpret a
CAFO to include the confinenent area, the mlk production area,
calf pens, as well as waste storage areas, waste and wast ewat er
conveyances i ncludi ng pi pes and ditches, storage ponds, and al so,
equi pnent used to collect, channel and apply the ani mal wastes
and wastewater, for exanple, trucks, wheel |ines, center pivot
irrigation and spray guns. These are all integral parts of the
CAFO and the disposition of the huge amounts of aninal wastes and
wast ewat er produced by it which pose a risk to the waters of the
United States.

However, this Court believes that it is correct to define a
CAFO as the confinerment area including the mlk production area,
cow pens, feeding area, truck wash area, calf pens, and fields
therein on which nmanure is stored and any ditches therein. The

integral parts of the DWP including all storage ponds and al l
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devi ces for conveyance to those ponds as well as all devices for
application of animal wastes and wastewater woul d then be point
sources. This would include, but not be |limted to, trucks,

wheel lines, center pivot irrigation, and spray guns. Any

di scharge therefromwoul d be a violation of the NPDES permt and
the OWA. By "discharge therefront, the Court neans an
overapplication of manure or ani mal wastewater in violation of

t he DWWP whi ch causes a discharge to the waters of the United
States. This would elimnate the possibility that the CAFGCs’

crop production fields would be included in the definition of the
CAFQ If they were included, then, regardl ess of the cause or
reason, any discharge fromthemto the waters of the United
States woul d be considered a discharge froma point source. Such
an interpretation would conflict with the explicit point source
exception for irrigated runoff. See 33 U S.C 8§ 1362(14)
(excepting return flows fromirrigated agriculture as point
source). It is only where the overapplication of the manure or
wastewater to those fields by the CAFO owner or operator or its
agents is the cause of the discharge that there is a violation of
the DWP, NPDES permt and the CWA See Concerned Area Residents
for the Environnent v. Southview Farm, 34 F.3d 114 , 115 (2nd Gr.
1994). See, infra, the discussion regarding the nanure deposits
at Price/Kel |l um Road acreage.

Plaintiff CARE can enforce the effluent limtations contained in

Washington’s “Dairy Farm National Pollution D scharge E imnation
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Systemand State Waste D scharge CGeneral Permt.” (Q. Rec. 147,
at 12.)

The applicable statute of limtations for discharge violations is
five years and 60 days back fromthe filing of the Conplaint.
(Ct. Rec. 147, at 13.)

Plaintiff CARE provi ded adequate pre-suit notice of its clains
under 33 U.S.C. § 1365(b) and 40 CF.R 8§ 135.3. The Notice of
Intent to Sue gave sufficient information to the recipients
enabling themto identify the |ocation of alleged discharges.
The allegation in the Notice that wastewater fromlagoons was
entering Joint Drain 26.6 (hereinafter J.D. 26.6) was sufficient
to enable the recipients to identify Bosna’s | agoons as a source
of discharge violations and was sufficiently simlar to the
clains of |eaking |agoons that both the letter and spirit of 40
CF.R 8 135.3(a) were net. Accordingly, the Court had subject
matter jurisdiction over the discharges alleged in the Notice.
The Court al so had subject matter jurisdiction over the alleged
violations contained in “Appendi x B” of the Conplai nt because
those violations were sufficiently simlar to those contained in
the Notice. (C. Rec. 156.)

The Court did not have jurisdiction over allegations of
violations relating to Price/Kel |l umand Hanford H ghway areas
because the Notice of Intent to Sue contained no information

whi ch woul d enabl e the recipients to identify the acreage at
Price/ Kel | um Road and Hanford H ghway as | ocations of discharge

violations as required by 40 CF. R 8 135.3(a). This ruling was
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l[imted to precluding the Plaintiff from seeking penalties for

al | eged di scharge violations at these two | ocations. The Court
expressed no opi nion and thereby reserved ruling on whether or
not evi dence of manure wastes produced at the Bosma dairy farns
and applied at these two | ocations by the Defendants was
admssible at trial. (C. Rec. 156, at 16.) At trial, after
there was undi sputed evidence that the Price/ Kel | um Road acreage
was included in the Dairies' Dairy Waste Managenent Plan as a

| ocation for application of manure, the Court allowed evi dence of
deposit of manure at that |ocation in May of 1998.

A. Summary of the Court’s Findings and Concl usi ons

For the purpose of establishing a CM violation, J.D. 26.6, the
Sunnyside Valley Irrigation District (SVID Canal and the Yaki ma R ver
are “waters of the United States.” Any discharge of pollutants by a
CAFO into these waters is a violation of the O\

The Court affirns it has subject natter jurisdiction to hear this
case since the evidence taken at trial confirns that the infornation
provided by CARE to the recipients in the pre-suit notice was
sufficient to enable themto identify the |ocations and dates of the
al | eged di schar ges.

The claimed violations of the CWA present a federal question and
give the Court jurisdiction under 28 U S.C. § 1331, and specifically
33 U S C 8§ 1365(a). Additionally, the conplaint contained good faith
al l egations of continuing violations and a reasonabl e |i kel i hood of
recurrent violations which net the Gnal tney test for retention of

jurisdiction.

FINDINGS GF FACT AND CONCLUSI ONS OF LAW- 6
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The Court finds that CARE, by and through its
representatives Hel en Reddout and Shari Conant, has standing to sue
the Defendants. CARE established (1) an injury in fact, (2) an injury
that is traceable to Bosnma, and (3) a redressible injury.

At trial, CARE proved that as of the date of the filing of the
conpl ai nt, January 15, 1998, there was a continuing violation and a
reasonabl e |ikelihood of recurrent violations of the follow ng: (1)

di scharges of wastewater fromthe truck wash to J.D. 26.6, (2)

m sappl i cation or overapplication of aninmal wastewaters to the 14.3
acre field which would fl ow down the slope east into J.D. 26.6, and
(3) along history of repeated violations resulting fromdischarges to
J.D. 26.6 and the Canal due to operation and mai nt enance of the
Dairies. Accordingly, the Court has Article Ill jurisdiction. CARE
failed to prove continuing violations or reasonabl e |ikelihood of
recurrent violations relating to Defendants’ operating w thout an
NPDES permt and to seepage and capacity of the storage ponds.

Plaintiff established 15 specific violations of the CM by
provi ng Defendants are persons who di scharged or added a pol | ut ant
froma point source into “waters of the Untied States” in violation of
their NPDES permt. By the terns of the CM, Bosma is strictly liable
for these violations. The Court finds the Washington Dairy Nutrient
Managerment Act of 1998, R C W § 90.64.030, whatever it's |egal
effi cacy, does not imuni ze Defendants fromviolations of the CWA and
NPDES permt since Bosnma was not in conpliance with his Dairy Waste
Managenment Plan nor with the NPDES permt. There is no interpretation

of the statute which would shield Bosnma froma citizen suit for
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violations of the OM. Penalties will be considered in the next phase
of the trial on a date to be set by the Court.

B. Water Quality Legislation and Congress

Congressional efforts to deal with the pollution of the waters of
the United States has a long history. The Refuse Act of 1899
prohi bited the discharge of any “refuse” without a permt fromthe
Secretary of Arny (Corp of Engineers) with enforcenent by both
crimnal and civil sanctions. See 33 U S.C 8§ 407 (superseded by the
Federal Water Pollution Control Act Amendments of 1972). According to
the report of the Senate Public Wrks Coomittee, that authority was
ignored until June 1, 1971. See S. Rer. No. 92-414, at 5 (1972),
reprinted in 1972 U S CCAN 3668, 3672. 1In 1948, water pollution
| egi slation was enacted with the lead given to the states and support
provi ded by federal agenci es. See Pub. L. No. 80-845, 62 Stat. 11555.
Nati onal recognition of water pollution increased gradually in the
1950's and 1960's as additional sources of water pollution were
identified.

In 1956, and again in 1965, Congress passed additional
| egi slation on the subject of water pollution to the navigable waters
of the United States. 1In 1970, the federal agency chosen to
adm ni ster the federal portion of the programwas the Environmnental
Prot ecti on Agency. See S. Rer. No. 92-414, at 1-3 (1972), reprinted in
1972 U S.CC AN 3668, 3669-3670 (general history). The Senate
Comm ttee on Public Wrks conducted a two-year study and concl uded
“[t]hat the national effort to abet and control water pollution has

been i nadequate in every vital aspect.” S. R EP. No. 92-414, at 7

FINDINGS GF FACT AND CONCLUSI ONS O LAW- 8
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(1972), reprinted in 1972 U S CCAN 3668, 3674. It expressed
concerns that the navigable waters of the United States were severely
pol luted, specifically nmentioning rivers which were being used as
waste treatnment systens, and found that use unacceptabl e. See id.
The Water Pollution Control Act Arendnents in 1971 included the NPDES
permt systemand the right of citizens to file civil suits for
violations of that Act. See id. at 69 (NPDES), 79 (citizen suits).
The citizens were required to first serve a Notice of Intent to file
such action on the designated federal and state agencies and the

al | eged pol | uter. See id. at 79. The citizens then had to wait 60
days. See id. This waiting period was required by Congress to all ow
the parties to confer regarding the alleged violations, conciliate
their differences and to allow the alleged violator to correct those
all eged violations. Those Anendnents al so required the EPA

Admni strator to establish national standards of perfornance and one
of the 28 was “dairy product processing.” Id. at 58.

These conprehensive revisions of the National Water Quality
Policy contained in the Water Pollution Control Act Anendnents of
1972 were so inportant to Congress that they enacted them over the
President’s veto. See S. Rer. No. 95-370, at 1 (1977), reprinted in
1977 U S.C C AN 4326, 4327.

By the 1970's, intensive confinenent of dairy cows was
increasing. In supplenental views in the record of the Senate Public
Wrks Committee, Senator Robert Dol e said,

Animal and poultry waste, until recent years, has not been

considered a major pollutant.... The picture has changed
dramatical ly, however, as devel opnent of intensive |ivestock

FINDINGS GF FACT AND CONCLUSI ONS OF LAW- 9
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and poultry production on feedlots and i n nodern buil di ngs
has created massive concentrations of nanure in small areas.
The recycling capacity of the soil and plant cover has been
sur passed.

The present situation and the outlook for future

devel opnents in |ivestock and poul try production show t hat

wast e managenent systens are required to prevent waste

generated in concentrated production areas from causing

serious harmto surface and ground waters.
S. Rer. No. 92-414, at 100 (1972), reprinted in 1972 U S.C C AN 3668,
3761.

In the years following Senator Dol e’ s renarks, the nunber of
dairies adopting intensive confinenent procedures for the production
of mlk increased. ne article observed, “[t]he character of
l'i vestock production in many parts of the world, however, is changing
rapidly and dramatically. Econom es of scale, specialization, and
regi onal concentration in all nmajor |ivestock production sectors have
fueled a trend toward fewer, |arger operations that confine thousands
of animals on limted acreage.” Larry C Frarey and Staci J. Pratt,
Envi ronnment al Regul ati on of Livestock Production Operations, 9 NAT.
RESOURCES & ENV' T. 8, 8 (1995); see also U S Ceneral Accounting Ofice
Pub. No. GAQ RCED 95-200BR, Aninal Agriculture: Information on Waste
Managenent and Water Quality Issues 60 (1995).

In 1977, the Senate Conmm ttee on Environment and Public Wrks in
Senate Report 95-370, discussed a variety of amendnents to the 1972
| egi sl ation. See S. Rer. No. 95-370 (1977), reprinted in 1977
US CCAN 4326. These ultinately became the dean Water Act of

1977. As enacted, the CM contained an exenption for permt

FINDNGS GF FACT AND CONCLUSI ONS OF LAW- 10
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requi renents for di scharges conposed entirely of return flows from
irrigated agriculture. See 33 U S.C § 1362(14). No permt was
required under the NPDES | F discharges were conposed ENTIRELY of
return flowfromirrigated agricul ture. See 33 U S.C 8 1342(1)(12)
(enphasi s added) .

In 1995, there was an effort in the House of Representatives to
amend the dean Water Act by adding to Section 319 the follow ng: “(Q
AR GULTURAL | NPUTS. - FOR THE PURPCSES OF TH S ACT, ANY LAND
APPLI CATI ON OF AGRI QULTURAL | NPUTS, | NCLUDI NG LI VESTOCK NMANURE, SHALL
NOT' BE CONSI DERED A PA NT SOURCE AND SHALL BE SUBJECT TO ENFORCEMENT
ONLY UNDER TH S SECTION' (as a non-poi nt source). See HR 961, 104 th
Cong. (1995) (unenacted) (parenthetical added). The 104 th Congr ess
took no action on House Bill 961. Had this amendnent passed, |and
appl i cation of manure woul d have been regul ated as a non-poi nt source
in 3 USC 8§ 1329. ! Though the CM has been anended since its
enactnent in 1972, Congress’ goal remains the same--to elimnate the
di scharge of pollutants into the navigable water so the United States.
See 33 U S.C § 1251.

C. State and Local CGovernnent | nvol venent

1. Role of Washington Departnent of Ecol ogy (WADCE)
I n Vashington, dairies are regulated by a General Dairy Permt

and a Dairy Waste Managenment Plan. Washington is a del egated NPDES

! See Jeff L. Todd, Comment, Envi ronnmental Law. The C ean Water Act
- Understanding When a Concentrated Aninmal Feeding Operation Should
Obtain an NPDES Permit, 49 OkiA. L. Rev. 481, 505 (1996).

FINDNGS GF FACT AND CONCLUSI ONS OF LAW- 11
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permt state which has issued its own general permt. 33 US. C 8§
1342(b) allows individual states to adopt and adm ni ster NPDES
prograns rather than the EPA. States desiring to admnister their own
program nust develop | aws creating and regul ating a Dairy Waste
Managenent Program The State of Washi ngton has del egated regul atory
authority to the Department of Ecology (“WADCE') to “[a] dm nister and
enforce national pollutant discharge elimnation systempermts for
operators of concentrated dairy aninal feeding operations, where
required by federal regulations and state | aws or upon request of a
dairy producer.” W AsH. Rev. CooE § 90.64.050(1)(e). Pursuant to RCW
90. 64.050(1), the WADCE al so has the duties of identifying existing or
potential water quality problens resulting fromdairy farnmns;
inspecting a dairy farmupon the request of a dairy producer;

recei ving, processing, and verifying conplaints concerning discharge
of pollutants fromall dairy farns; determning if a dairy-rel ated
water quality problemrequires i nmedi ate corrective action; and,
encour agi ng communi cati on and cooperation between | ocal depart ment
personnel and the appropriate conservation district personnel. See
WAsH. Rev. Ccoe § 90. 64. 050(1).

WADCE al so mai ntains the | ead enforcenment responsibility which it
cannot del egat e. See WAsH. Rev. CooeE 8§ 90.64.050(1)(d) & (2). Pursuant
toits statutory authority, WADCE has pronul gated rul es governing the
National Pollutant D scharge E imnation SystemPermt Program WAC
173-220, and Waste D scharge General Permt Program WASH ADM N CCDE
§ 173-226.

111
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Pursuant to federally regul ated authority, WADCE has adopted a
“Dairy Farm National Pollutant D scharge Elimnation Systemand State
Waste D scharge General Permt” (Washington general dairy permt)
which it issues to CAFGs consisting of dairy operations. See WASH
ADMN. CooE 88 173-220-010, 173-226-010. WASH ADM N OCDE § 173-226-
010 aut horizes individual or general NPDES permts. Dairy operations
that require site specific conditions to protect water quality are
i ssued an individual permt. Under WASH ADM N CCDE § 173- 220,
permts are issued “designed to satisfy the requirenments for discharge
permts under Sections 307 and 402(b) of the federal \Water Pollution
Control Act (33 U S.C 8 1251) and the state | aw governi ng wat er

pol lution control.” W AsH. ADMN. Coe § 173-226-010.

2. Role of Conservation District:

Pursuant to RCW90. 64. 070(1), the local conservation district has
the follow ng duties, contingent upon the availability of funding and

resources to inplement a dairy nutrient nmanagenent program

(a) Provide technical assistance to the departnent in
identifying and correcting existing water quality probl ens
resulting fromdairy farns through inplenmentation of the
i nspection programin RCW90. 64. 023;

(b) I'mediately refer conplaints received fromthe public
regardi ng di scharge of pollutants to the department;

(c) Encourage communi cation and cooperation between the
conservation district personnel and | ocal department
per sonnel ;

(d) Provide technical assistance to dairy producers in

devel oping and i npl enenting a dairy nutrient nmanagenent
pl an; and

FINDNGS GF FACT AND CONCLUSI ONS OF LAW- 13
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(e) Review, approve, and certify dairy nutrient managenent

pl ans that meet the m ni nrum standards devel oped under this

chapter.

WAsH. Rev. Ccoe § 90. 64.070(1).

The | ocal conservation district in this case is the South Yaki ma
Conservation District (SYCD). WADCE referred Bosnma to the SYCD for
techni cal assistance in developing a Dairy Waste Managenent Pl an
(DWWP), a requirement of the NPDES permt.

1. JURI SDI CTI ON AND STANDI NG

In a pre-trial ruling, the Court held that it had subject matter
jurisdiction over the clains in the Conplaint filed by CARE (CQ. Rec.
156). This was based on its finding that the pre-suit notice sent by
CARE to Bosma Dairy and the appropriate governmental agencies as
required by 33 U S C § 1365(b) and 40 CF. R § 135.3 gave sufficient
information to those recipients enabling themto identify the dates

and the locations of the alleged discharges.

A.  Subject Matter Jurisdiction

The evidence taken at trial confirnms that the information
provided by CARE to the recipients in the pre-suit notice was
sufficient to enable themto identify the |ocations of the alleged
di scharges. Al the discharges alleged in the pre-suit notice and in
Appendi x B to the Conplaint were either to Joint Drain 26.6 (J.D.
26.6) or to the Sunnyside Irrigation District Canal (Canal). J.D.
26.6 runs south along the northeastern border of Bosma’'s property. At
Kirks Road it crosses under the road goi ng sout hwest to the sl ope
bel ow the 14.3 acre field and then south to the Canal. At the Cana

there is a diversion box enabling the SVID to divert the water under

FINDNGS GF FACT AND CONCLUSI ONS OF LAW- 14
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the Canal where it would continue down to the Ganger Drain and into
the Yakima River or into the Canal itself. 2 The Court nmade a pre-tria
visit to the Bosna Dairy in the conpany of |awers for each party.
J.D. 26.6 can be wal ked fromits southern point on Bosnma's property to
the northern point on Bosna’s property in 15 to 20 mnutes. Because
of the extensive WADCE hi story of conplaints and verified di scharges
into J.D. 26.6 by Bosna, both WADCE and Bosnma were quite famliar with
the location and course of J.D. 26.6 as it ran through Bosma’' s
property.

Bosma had a |l ong history of contacts w th WADCE regardi ng
conpl aints of discharges and verified discharges. He had received
Notices of Violation fromWDCE whi ch contai ned dates of all eged
viol ations. Bosna had appeal ed sone of these and had formal hearings
followed by witten findings which included dates of verified
di scharges. Additionally, after receiving the NPDES permt in early
1997, Bosma had three additional discharges verified by WADCE and
failed to file discharge reports as required by his NPDES permt.
That failure made it nmore difficult for the citizen conplainants to
di scover the dates of those discharges.

The Court reaffirns its ruling that the Notice of Intent to Sue
was sufficient to give the Court subject matter jurisdiction.
111
111
111

2 See general ly the di scussion on navigabl e waters i nfra.
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B. Article Ill Jurisdictions

1. The Gnal t ney Requirenent
The Suprene Court has recogni zed that citizen suits under 33
U S. C 8§ 1365(a) could not be based on whol |y past viol ations. See
Gnal tney of Smthfield, Ltd. v. Chesapeake Bay Foundation, Inc. , 484
US 49, 64 (1987), on renand, 844 F.2d 170 (4 " Gr. 1988); rev'd in
part, 890 F.2d 690 (4 ' Gr. 1989). There, the Court held that
jurisdiction could be based on continuous or intermttent violations
saying of an intermttent polluter, “one who violates permt
[imtations one nmonth out of every three -- is just as much ‘in
violation” of the Act as a continuous violator.” Id. at 63.
The case was then renmanded to the Fourth Grcuit to “review the
district court’s finding that citizen plaintiffs made a good faith
al l egation of ongoing violation sufficient to maintain jurisdiction:
at 171. In Chesapeake Bay Foundation v. Gaaltney of Smthfield, Ltd. ,
844 F.2d 170 (4 ' AQr. 1988), the Court held that it was sufficient to
make a good faith allegation of continuing or intermttent violations
in order to give the Court initial jurisdiction, but at trial,
Plaintiffs had to prove the ongoing violations are intermttent
vi ol ati ons. See 844 F.2d at 171-72 . 1t held,
Gtizen-plaintiffs may acconplish this either (1) by
proving violations that continue on or after the
date the conplaint is filed, or (2) by adducing

evi dence fromwhich a reasonabl e trier of fact could
find a continuing likelihood of a recurrence in

intermttent or sporadic violations. Intermttent
or sporadic violations do not cease to be ongoi ng
until the date when there is no real |ikelihood of
repetition.

| d.
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The Court then renanded the case to the district court for
specific findings as to whether the citizen-plaintiff had proved the
exi stence of intermttent or sporadic violations constituting an

ongoi ng vi ol ati on. Id. The Conplaint filed by CARE contai ned good

faith allegations that there were continuing violations by Bosna and
Thi s

that there was a reasonabl e |ikelihood of recurrent violations.

was sufficient to give the Court initial Article Il jurisdiction.
2. Standi ng and Moot ness
Bosma chal | enges CARE s standing to continue this action
asserting that CARE cannot establish (1) an injury in fact (2) an
injury that is traceable to Bosna,

not sone third party, and (3)

redressi ble injury. See Lujan v. Defenders of Wldlife, 504 US. 555,

561 (1992). The Article Ill requirenent of a “case or controversy”
requires that a party have standing to pursue or continue the
litigation. See U S Const. art. I, & 1II, cl. 1. *“Motness doctrine
thus protects defendants fromthe nmai ntenance of suit under the d ean

Wt er Act based solely on violations wholly unconnected to any present

or future wongdoing, while it also protects plaintiffs from

def endants who seek to evade sanctions by predictable ‘protestations

of repentance and reform’” Gnal tney, 484 U S at 66-7 (quoting

United States v. Oregon State Medical Society, 343 U S 326, 333

(1952)). CARE brings this action asserting “representati ona

standing.” “Such ‘representational standing’ is appropriate where 1)
the organi zation’s nenbers woul d have standing to sue on their own, 2)
the interests the organi zation seeks to protect are germane to its

purpose, and 3) neither the claimasserted nor the relief requested
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requires individual participation by its menbers.” Public Interest

Research Group of New Jersey, Inc. v. Powell Duffryn Term nals Inc.

913 F.2d 64, 70 (3 " Ar. 1990) (Al disert, J., concurring).

Wthin the citizen suit provision of the CWA, a “citizen”
entitled to bring suit is defined as “a person or persons having an
interest which is or nay be adversely affected.” 33 U S.C 8§ 1365(Q).
In order to have individual standing, “Art. Ill requires the party who
i nvokes the court’s authority to ‘show that he personally has suffered
some actual or threatened injury as a result of the putatively illegal
conduct of the defendant,”. . . and that the injury ‘fairly can be
traced to the challenged action” and ‘is likely to be redressed by a
favorabl e decision.’” Val | ey Forge Christian College v. Americans
United for Separation of Church and State, 454 U S. 464, 472 (1982)
(citations omtted).

In Powell Duffryn, the defendant nade the same argunent: the

plaintiffs |acked standing to advance their clai ns. See Powel |

Duffryn, 913 F.2d at 64. The standees in Powel | Duffryn conpl ai ned of

the sane | oss of recreational interests about which both Shari Conant

and Hel en Reddout conpl ai ned. See id. The Powell Duffryn standees

indicated that their recreational interests of hiking, bird watching,
j oggi ng and bicycling along the shores of the polluted body of water
were adversely affected and di m ni shed by the pollution. See id.
71. No one actually boated, fished, or swamin the water because of
its foul ness, but they indicated they would if the water were cl eaner.
See id. Affidavits containing those allegations were held sufficient

to satisfy the requirements of Article IlI. See id. Harmto
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aesthetic and recreational interests is sufficient to confer standing.
See id., see Aero Club v. Mrton, 405 U S 727, at 753 (1972). “These
injuries need not be large, an ‘identifiable trifle wll suffice.”
Id. at 71 (quoting United States v. Students Chall engi ng Regul atory
Agency Procedures (SCRAP)), 412 U S 669, 689 n. 14 (1973).
a. Injury in Fact

Shari Conant is a nenber of CARE. She works as an of fi ce nanager
in the area and with her husband owns 40 acres of apples and pear
trees in the Yakina Valley. Wile Shari Conant has not rafted in the
Yaki ma R ver, she would like to and does not because of the pollution
in the Yakima R ver south of the Ganger Drain, the Drain into which
J.D. 26.6 flows. She has hiked along the Yaki ma R ver north of
G anger Drain. Her recreation includes bird watching and phot ogr aphy
north of Granger in the Toppenish area. The pollution in the Yakina
R ver has prevented her fromengaging in activities along the Yakima
that she would nornmally do in a river coomunity in which she |ived.
Her route to work takes her across the Yakinma R ver at a point just
downstreamfromthe G anger Drain. She has noticed an increase in the
di scoloration and odor of the river in the |ast few years. Shari
Conant believes that the ditches and drains of the SVID are a series
of interconnected waterways which contribute to the pollution of the
Yakinma Rver. It is her belief based on what she has read, seen and
snmelled that it is not safe to recreate in and al ong the Yaki ma R ver
due to the various entities that contribute pollution to its waters.

Hel en Reddout is a 46-year resident of the Yakima R ver area.

She has observed the Yaki ma R ver since 1952. Since 1962, she and her

FINDNGS GF FACT AND CONCLUSI ONS OF LAW- 19




© 00 N oo o B~ w N P

N NN NN NN P P R R R R R R R,
o 0o A W N P O © 0N oo 0o W DN +— O

husband have owned 75 acres of orchard at Cherry HIl with sone 10-12
acres of it along the Yakima Rver. This property is south of and
down-river fromthe Ganger Drain. Wen water is low, their orchard
water is punped fromthe Ganger Drain. That Drain water clogs their
punps with manure wastewater in spite of filtering. In years past,
she and her famly liked to picnic at the back end of the orchard
along the Yakima Rver. They would wade init, float in it, gather
wild flowers and vegetables as well as bird watch along it. Her
husband used to fish the Yakinma R ver regularly in the 1950's and
1960's. In recent years when they went there, the river snelled Iike
manure, they saw foamon the river and they found dried manure al ong
t he banks. This has di scouraged recreation by the famly in and al ong
the Yakima R ver which is polluted by a variety of sources.

The Reddout famly lives on 1 %2 acres on Hudson Road in the
Li berty area of the Yakinma Valley. At their hone on Hudson Road, the
Reddouts use water fromthe laterals fromthe Canal for irrigation
Hel en Reddout believes that pollution to J.D. 26.6 which enters the
Canal pollutes water in the laterals fromthe Canal and has reached
the lateral which supplies water to their property.

In addition to Hel en Reddout’'s commercial interests being
adversely affected, both Hel en Reddout and Shari Conant have proven
that their recreational and aesthetic interests involving the Yaki ma
R ver have been severely limted due to the presence of manure flow ng
into the Yakina R ver from Ganger Drain. These harns are sufficient

to establish an injury in fact.
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Just as the Court in Powell Duffryn found that the interests
asserted by the plaintiffs were nore than identifiable trifles, so
does this Court find that the interests asserted by Shari Conant and
Hel en Reddout are nore than trifles. They have suffered injury-in-
fact.

b. Traceability

It is Bosna’s position that CARE will be unable to prove that the
pol lutants allegedly found in the Yaki ma R ver came fromBosna. The
gist of this defense is that even if there was pollution discharged to
J.D. 26.6, and even if it was discharged into the Sunnyside Canal, it
could not be traced to Bosnma because the water of the Canal during
irrigation season is applied to other farns along the way and the
al | eged di scharge of pollutants may never even reach the Yakima R ver.
Even if it did reach the river, there are nunerous other sources of
fecals polluting the waters which are unrel ated to Bosna. 3 Bosma says
not hi ng about the traceability for discharges into J.D. 26.6 during
the winter nonths when it is diverted by the SVID under the then dry
Canal to the south into the Ganger Drain and fromit into the Yaki na
R ver. However, CARE does not have to prove that Bosna was the only
pol l uter nor the exact amount of pollution by Bosna.

The requirenent that plaintiff’s injury be "fairly
traceabl e" to the defendant’s conduct does not nean that

3 See concurring opinion of Adisert J., in Powel | v. Duffryn,
supra, in which he noted that the waters in that case were heavily
pol luted froma variety of sources but agreed that plaintiff’s menbers

had standing. at 87, 89.
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plaintiffs nmust showto a scientific certainty that

defendant’ s effluent, and the defendants effluent al one,

caused the precise harmsuffered by the plaintiffs. A

plaintiff need not prove causation with absolute scientific

rigor to defeat a notion for summary judgnment. The "fairly

traceabl e" requirenent of the Valley Forge test is not

equi valent to a requirement of tort causation.

Powel | Duffryn, 913 F.2d at 72 (citations and footnote omtted).

The Fourth Grcuit Court of Appeals stated in Nat i onal Resources
Def ense Counsel, Inc. v. Watkins, that even though

it seens highly probable that polluters other than the DCE

substantially contribute to the current polluted state of

the Savannah River. This fact . . . does not deprive the

affiants . . . of standing to sue DCE if it can be shown

that the K reactor discharge contributes to the pollution

that interferes with the affiants’ use of the Savannah

R ver.

954 F.2d 974, 980 (4 " AQr. 1992).

Bot h Hel en Reddout and Shari Conant have proven that their
recreational and aesthetic interests involving the Yakima R ver are
severely limted by the presence of manure flowing in the Yaki ma R ver
fromthe Ganger Drain. The Granger Drain enpties J.D. 26.6 into the
Yaki ma River. Bosna has di scharged manure and ani nal wastewater into
J.D. 26.6 and there is a likelihood that he will continue to do so
resulting in an adverse affect upon the ability of Shari Conant and
Hel en Reddout and their famlies to use the Yakinma R ver. Bosnma
points to the fact that others al so pollute the Yaki ma R ver by
di schargi ng ani mal wastewater and nanure into it. That fact is not in
di spute. However, it offers no shield to Bosma for his discharges
into the “waters of the United States”: J.D. 26.6 and the Canal, both

of which enpty into the Yakinma R ver are included in the definition of
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“waters of the United States.” * CARE and its standees do not have to
sue every polluter of J.D. 26.6, the Canal, and the Yakima R ver. It

is sufficient if they show that the pollution by Bosna has caused a

part of their injury. “The size of the injury is not germane to

standi ng anal ysis.” Powel | Duffryn, 913 F.2d at 72 n.8 (citing SCRAP,
412 U.S. at 689 n.14.) Nor nust Shari Conant and Hel en Reddout show

that the manure and ani mal wastes that they encountered al ong the

Yakima River or in the Canal were discharged by Bosma. That kind of
“scientific certainty” is not required in QM actions. See id. at 72.
CAFCs | i ke Bosna are strictly liable for their discharges. The

st andees need not prove causation as if this were a tort action. It

is not. The plaintiffs thensel ves can recover no danages for their
personal injury. See 33 U S. C 8§ 1365(a)&d) (stating citizens

remedies limted to injunctive relief and civil penalties under

section 1319(d), and costs of litigation including attorney and expert
wtness fees); 33 U S.C § 1319(d) (civil penalties); Gnal t ney, 484
US at 53 (holding civil penalties payable to United States

Treasury).

4 See the discussion of navigable waters infra; see also United
States v. Velsicol Chemcal Corp., 438 F. Supp. 945 (WD. Tenn. 1976)
(holding that where the defendant knew or should have known that city
sewers, into which it discharged pollutants, led directly into the
Mssissippi Rver, that was sufficient to constitute a discharge into
“waters of the United States” as that termis used in the Oean Vater

Act).

FINDNGS GF FACT AND CONCLUSI ONS OF LAW- 23




© 00 N oo o B~ w N P

N NN NN NN P P R R R R R R R,
o 0o A W N P O © 0N oo 0o W DN +— O

Bosma has admtted di scharge violations. The WADCE records
contain verified discharges by Bosna to J.D. 26.6 and the Canal. The
testinmony of Ray and Steve Butler proved the ongoi ng di scharge
violations by Bosma in 1997, 1998, and 1999. The clains of injury to
the recreational and aesthetic interests of Shari Conant and Hel en
Reddout are proven. Thus, they have traced their injury to the
di scharge vi ol ati ons by Bosna.

Cc. Redressability

Bosnma bel i eves that the CARE standees cannot denonstrate
redressability of their injury because they declined to use the Yakinma
River inits polluted condition or conplained that their recreational
and aesthetic interests will continue to be imted by the existence
of other polluters. GCongress answered this by enunciating the purpose
of the act which is to “restore and naintain the chemcal, physical,
and biological integrity of the Nation's waters,” and further by
maki ng elimnation of pollution of the waters of the United States its
national goal. 33 U S C 8§ 1251(a). “Plaintiffs need not show that
the waterway will be returned to pristine condition in order to
satisfy the mninmal requirenents of Article I11.” Powel | Duffryn, 913
F.2d at 73. Bosna overlooks the deterrent effect on a polluter aware
of the award of civil penalties in a citizen s suit brought for
violation of the CM. Qher polluters will learn of those awards and
will nodify their behavior or face the potential for being defendants
in citizen suits under the CM and an award of civil penalties for

their discharges in violation of the CWA  The Court concl udes that

FINDNGS GF FACT AND CONCLUSI ONS OF LAW- 24




© 00 N oo o B~ w N P

N NN NN NN P P R R R R R R R,
o 0o A W N P O © 0N oo 0o W DN +— O

CARE and its nenbers have standing to bring this action and that this
Court continues to have Article Il jurisdiction.
I11. WATERS OF THE UNI TED STATES
These Findings of Fact are based on the Exhibits admtted prior
to and during trial and testinony taken.

A.  Applicable Law

VWaters of the United States or waters of the U S
nmeans:

(a) All waters which are currently used, were used
in the past, or may be susceptible to use in
interstate or forei gn comrerce, including al

wat ers which are subject to the ebb and fl ow of
the tide;

(b) Al interstate waters, including interstate
“wet | ands; ”

(c) Al other waters such as intrastate | akes,
rivers, streans (including intermttent streans),
mudfl ats, sandflats, “wetlands,” sloughs, prairie
pot hol es, wet neadows, playa |akes, or natura
ponds the use, degradation, or destruction of

whi ch woul d affect or could affect interstate or
foreign commerce including any such waters:

(1) Wiich are or could be used by interstate
or foreign travelers for recreational or
ot her pur poses;

(2) Fromwhich fish or shell fish are or
could be taken and sold in interstate or
forei gn conmerce; or

(3) Wiich are used or could be used for
i ndustrial purposes by industries in
i nterstate conmerce;

(d) Al inpoundnents of waters otherw se defined
as waters of the United States under this
definition;

(e) Tributaries of waters identified in paragraphs
(a) through (d) of this definition
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(f) The territorial sea; and
(g) “Wetlands” adjacent to waters (other than
waters that are thensel ves wetlands) identified in
paragraphs (a) through (f) of this definition.

40 CF.R 8§ 122.2.

““Surface waters of the state’ neans all waters defined as
‘waters of the United States’ in 40 CFR § 122.2 that are within the
boundaries of the state of Washington. This includes |akes, rivers,
ponds, streans, inland waters, wetlands, ocean, bays, estuaries,
sounds, and inlets.” W AsH. ADMN. CoE § 173-220-030(21).

The Dairy Farm NPDES and State Waste D scharge CGeneral Perm't
issued to H& S Bosrma Dairy and Liberty Dairy on January 15, 1998,
contained a “"FACQ LITY FACT SHEET.” n that sheet, it was explicitly
stated that processed wastewater was bei ng di scharged to ground wat er
and surface water. The surface water body to which the wastewater was
bei ng di scharged was identified as an unnanmed drai n of the Sunnyside
Irrigation District which was specifically described in the “water

cl ass” category as “dass A" °

5> Washington | aw defines a “d ass A’ body of water as:

(2) Aass A (excellent).
(a) Ceneral characteristic. Wter quality of this class shal
nmeet or exceed the requirenments for all or substantially al
uses.
(b) Characteristic uses. Characteristic uses shall include
but not be limted to, the follow ng:
(i) Water supply (donestic, industrial, agricultural).
(i1) Stock watering.
(ii1) Fish and shellfish

(iv) Widlife habitat.

(v) Recreation (primary contact recreation, sport
fishing, boating, and aesthetic enjoynent).
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D scharges of pollutants into the “waters of the United States”
are prohibited by the CWA. 33 U S.C § 1311(a). The “discharge of a
pol lutant” is “any addition of any pollutant to navigable waters from
any point source.” 33 U S C 8§ 1362(12)& 16). “Navigable waters” are
“waters of the United States.” 33 U S.C 8§ 1362(7). The term
“navi gabl e waters” as used in the CM is “to be given the broadest
possi bl e constitutional interpretation.” Leslie Salt Co. v. Froehl ke,
578 F.2d 742, 755 (9 ' Gr. 1978). In United States v. Saint Bernard
Parish, the Court held that a canal fromwhich waters were
occasional |y punped over a | evee into adjoi ning wetlands which were
connect ed by open water channels through the wetland to a bayou and
the Mssissippi Rver @Gulf Qutlet were tributaries of the Gulf and
therefore was a “navi gabl e body of water” within the nmeaning of
“waters of the United States” as used in the dean Water Act. See 589
F. Supp. 617 (E. D. La. 1984). Accordingly, pollution of that canal
was pollution of “waters of the United States” subjecting the polluter

to sanctions. ® Congress clearly intended the broadest possible

(vi) Conmerce and navi gati on.
WAsH. ADMN. CooeE § 173-201A-030(2).

For “dass A’ waters, “fecal coliformorgani smlevels shall both not
exceed a geonetric nean val ue of 100 col oni es/ 100 nL, and not have nore
than 10 percent of all sanples obtained for calculating the geonetric
nmean val ue exceedi ng 200 col oni es/ 100 ni.” WAsH. ADMN. CooE 8§ 173- 201A-
030(2) (c) (i) (A .

© See Bailey v. United States Corp of Eng’'rs, 647 F. Supp. 44, 48
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interpretation of the term“navigabl e waters” because it used that
termwith regard to its objective. Wen enacting the CM, Congress
st at ed,

The objective of this chapter is to restore and naintain the
chem cal, physical, and biological integrity of a Nation’s

waters. In order to achieve this objective it is hereby
decl ared that, consistent with the revisions of this
chapter--

(1) it is the national goal that discharge of pollutants
into the navigable waters be elimnated by 1985[.]

33 U S C 8§ 1251(a)(1).
As the Court in United States v. Ashland G| and Transp. Co.
obser ved,

C her congressional concerns with water pollution which
extend far beyond waters which are navigable in fact are §
1254(n) dealing with studies of the effects of pollution
upon estuaries and estuarial zones, 8 1254(p), agricultural
pol lution, § 1254(q), studies of sewage in rural areas, and
8§ 1255(b), denonstration projects for control of pollution
and river basins.

(D. Idaho 1986). The court in Bail ey broadly construed the term
“wetl ands”. See al so, Final General NPDES Permt for Concentrated Ani nal
Feedi ng perations (CAFO in Idaho I d-G 01-0000 (April, 1997) wherein the
EPA, Region X responded to objections to the proposed permt |anguage
regarding canals and | ateral s by saying,

Canals and laterals which enpty into (or connect with) waters

of the United States such as rivers, streans, |akes, etc. are

t hensel ves waters of the United States in accordance with the

definition of waters of the United States in 40 CFR 122. 2(e).

As aresult, discharges into canals and | ateral s are consi der ed

poi nt source di scharges whi ch nust be regul at ed under t he NPDES

permtting program

62 Fed. Reg. 20177, 20180 (1997).
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504 F.2d 1317, 1322 (6 ' AQr. 1974).

I n recogni zi ng the power of Congress seek to abate pollution
under its interstate comrerce powers the Ashl and Court said,

It would, of course, nmake a nockery of those powers if its

authority to control pollution was limted to the bed of the

navi gabl e streamitself. The tributaries which join to form
the river could then be used as open sewers as far as

federal regulation was concerned. The navigable part of the

river could beconme a nere conduit for upstream waste.
ld. at 1326.

Simlarly, inreaching its conclusion that the canal in its case
was included within the definition of “waters of the United States,”
the Saint Bernard Parish Court noted,

Congress intended to control both the di scharge of

pol lutants directly into navi gable waters and t he di scharge

of pollutants into non-navigable tributaries which flowinto

t he navi gabl e wat ers. Ashl and, supra. The scope of the

Act’s control to discharge into any waterway where any water

which mght flow therein could reasonably end up in any body

of water, to which or in which there is sone public

i nterest. United States v. Phel ps Dodge Corp., 391 F. Supp

1181 (D. Ariz. 1975).

Saint Bernard Parish, 589 F. Supp. at 620.

The Nnth Grcuit has also broadly interpreted the term“waters
of the United States” under the A ean Water Act: “[wl e agree with the
district court that Congress intended to create a very broad grant of
jurisdiction in the dean Water Act, extending to any aquatic features
within the reach of the commerce cl ause power.” Leslie Salt Co. v.
United States, 896 F.2d 354, 357 (9 '" Gr. 1990).

B. Finding of Facts

The SVID takes water out of the Yakinma R ver at Parker Damin the

Spring of each year. That water runs through the Canal bringi ng water
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to the land serviced by the Canal. Water is taken fromthe Canal and
applied to the land by the users. The water going back to the Cana
through a series of returns is conposed of water not used by
irrigators and irrigation runoff. At three locations in the SVID
much of the water in the Canal is returned to the Yakima River. The
remai ning water in the Canal continues east and then is utilized by a
different irrigation district.

J.D. 26.6 of the SMIDis a drain that runs south fromthe RQZA
Irrigation District along the east side of Bosna's property then
sout hwest under Kirk’s Road and then south through Bosnma’ s property
down to the Canal. The SVID has installed a weir box which neasures
the flow of this drain above the southwestern corner of Bosma’'s
property. The drain then flows into a diversion box just at the
northern edge of the Canal. At this box, the SMID can divert the
water fromthis drain under the canal where it continues down to the
G anger Drain which enpties into the Yakina Rver. This is done in
the winter nonths when the Canal is enpty. During irrigation season
generally frommd-March to md-Cctober, J.D. 26.6 flows directly into
t he Canal .

In an attenpt inprove water quality to neet WADCE requirenents,
RQZA- Sunnysi de Board of Joint Control (hereinafter “RSBQIC’) adopted a
Water Quality Policy. Consistent with this Policy, RSBIOC water
qual ity personnel collect turbidity readings to nmeasure water clarity.
RSIBOC col l ect water quality sanples fromover 25 sites. During the
irrigation season, the water quality sanplings are taken biweekly and

then only nonthly during the non-irrigati on season.
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RSBJOC water quality sanpling Site 1 neasures the water quality
of J.D. 26.6 above the Canal at the concrete intake and cul vert which
is at the base of the Bosna dairies. This measurenent woul d i nclude
waters fromJ.D. 26.6 that flow fromthe Bosna dairies and the Cow
Pal ace dairy that borders Bosna’s on the east. For each sanpling
taken since June, 1997 through May, 1999, in which fecal coliform
level s were tested, fecal coliformreadings at Site 1 ranged between
470 col onies/nL to 650, 000 col oni es/ 100nL- - each readi ng above the
state water quality standards of 100 col oni es/ 100ni.

Ronal d J. Shuck was the drai nage supervisor for SVID and had
wor ked there for many years. H's deposition testinmony was admtted at
trial because of his unexpected death prior to trial. M. Shuck
testified that he and his enpl oyees routinely inspected and mai nt ai ned
any joint drains of the SVID north of the Sunnyside Canal. This
included J.D. 26.6 which is a joint drain of the RQZA Irrigation
Dstrict and the SVI D

The SVID and ROZA Irrigation District inits amcus briefs argues
agai nst the classification of the waters in the Canal, laterals, and
ditches as “waters of the United States” or even “surface waters of
the State of Washington.” However, “waters of the State” has been
broadly interpreted by the Washington Attorney General to include
canal s, drains, waste ways and reservoirs of irrigation and drai nage
syst ens. See 4 . Att’y Gen. 6 (1969). The Court takes judicial
notice that as recently as 1996, the Attorney General of Washi ngton

wote to the regional counsel of the EPA Region X citing cases which
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supported that earlier opinion of the Attorney CGeneral’s office in the
State of Washi ngton.

Bosma does not dispute that the Yakima Rver falls within the
definition of “waters of the United States.” Nor at any tine during
the application process or after receiving the Dairy Farm NPDES and
State Waste CGeneral Discharge Permt did Bosnma ever chall enge the
classification of the receiving surface waters as “dass A"’

The waters of J.D. 26.6 enpty into the Canal and the G anger
Drain and through themto the Yakima R ver. The Court further finds
that the SVID has inspected and naintained J.D. 26.6 above the Canal
as it twists through the Bosna Property.

C. Conclusion of Law

This Court concludes as a matter of lawthat J.D. 26.6, the Canal
and the Yakina R ver are “waters of the United States” for the purpose
of determning the issue of liability on clains of discharge in
violation of the M. Accordingly, this Court concludes as a natter
of law that any di scharges by Bosma to J.D. 26.6 as it traverses his
property are discharges to “waters of the United States.”

V. THE BOSVA DAI RY AND THE LI BERTY DAI RY

A H story of Operation

In 1973, Henry Bosnma started a dairy with 300 dairy cows outside
of the town of Zillah in Yakima County. In 1990, the Liberty Dairy
was added. Def endants Henry Bosma, Henry Bosma Dairy, Liberty Dairy,
and Bosma Enterprises, Inc. own and operate the Dairies at 1271 North
Li berty Road and 5680 E. Zillah Road, G anger, Washington. Henry

Bosma Dairy is sonetimes referred to, and is the sane as H & S Bosna
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Dairy, Hank Bosna Dairy, and Bosma Dairy. Henrietta and Henry Bosma
own and operate the dairies, and the [ and on which nanure is stored,
collected, and applied, as a sole proprietorship. Bosma and Liberty
Dairies (jointly referred to as the Dairies) adjoin one another and
are under common ownership. The Cow Pal ace owns the property that
lies inmmediately to the east of the Bosma Dairy, north of Kirks Road,
and south of East Zillah Drive. In February of 1996, Bosna | eased 155
acres of land at the northwest corner of the intersection Price and
Kel lum Road. That |and was included in the Dairy Waste Managenent
Plan (hereinafter DWP) as acreage for application of animal wastes as
fertilizer for crop production.

By 1998, according to the approved 1998 DWW for the Bosma and
Liberty Dairies submtted as part of the NPDES permt process, Bosma
Dairy had 1,250 mlking cows, 250 dry cows, and 750 heifers for a
total of 2,250 cows while the adjoining Liberty Dairy had 2,100
m | ki ng cows, 400 dry cows, and 500 heifers for a total of 3,000 cows,
a conbined total of 5,250 dairy cows. The cows are stabled or
confined and fed or naintained at the Dairies for a total of 45 days
or nore in any 12 nonth period in pens or |ots where crops,
vegetation, forage growh, or post harvest residues are not sustained.
Essentially, both dairies enploy intensive confinenent for thousands
of dairy cows and are “concentrated ani mal feedi ng operations”
(CAFGs). “*Concentrated aninal feeding operation’ neans an ‘ ani nal
feedi ng operation’ which neets the criteria in Appendix B of this
part, or which the Drector designates under paragraph (c) of this

section.” 40 CF.R 8§ 122.23(a)(3).
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An “animal feeding operation” is defined as “a lot or facility
(other than an aquatic ani mal production facility) where the follow ng
conditions are net:

(i) Animals (other than aquatic aninals) have been, are, or

wll be stabled or confined and fed or nmaintained for a

total of 45 days or nore in any 12-nonth period, and

(ii) Crops, vegetation forage growh, or post-harvest

residues are not sustained in the normal grow ng season over

any portion of the lot of facility.

40 CF. R 8§ 122.23(b)(1).

An “aninmal feeding operation” is a CAFO under 40 CF. R § 122.23
if it confines nore than 700 nature dairy cattle (whether mlk or dry
cows) or 1,000 aninal units. See 40 CF.R § 122.23(b)(3), 40 CF.R
Pt. 122, App. B (a)(2)(10). As applied to an ani nmal feedi ng
operation, for dairies the term“animal unit” means the nunber of
mature dairy cattle multiplied by 1.4. 40 CF.R Pt. 122, App. B !

Using the formulae in the EPA regul ati ons, 5250 dairy cows

converts to 7,350 animal units (the nunber of dairy cows multiplied by

" It is reported that one dairy cow wi |l produce 82 pounds of wet
manur e per day. See Larry C Frarey and Staci J. Pratt, Envi r onnment al
Regul ati on of Livestock Production Operations, 9 NAT. RESORES & ENV' T. 8,
8 (1995). Wth over 5,000 dairy cows as well as the wastewater fromthe
ml king area and runoff fromother fields which could carry the nanure
into the waters of the United States, Bosna had a substantial armount of
waste to manage. There were 500 acres specified in the DWP for
application of this nanure. This acreage in the 1998 DWP incl uded al |
of the acreage at both dairies and acreage | eased at the Nort hwest corner

of intersection of Price and Kel |l um Roads, sone four to five mles east.
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1.4). See 40 CF.R Pt. 122, App. B(a). 1,000 animal units neets the
test for qualification as a “concentrated ani nal feedi ng operation.”
See 40 CF.R Pt. 122, App. B.

As described in Defendant’s Trial Brief (C. Rec. 159), these
Dairies are in operation 24 hours a day, every day of the year, and
enpl oy 75 people. The cows are mlked three times a day. The
managenent of these dairy wastes is detailed in the 1998 DIWP. In
sumary, water used to cool the mlk is recycled for use in cleaning
the animals and mlking area. It is then piped to areas where it
separates into solids and liquids. It is after which punped to
storage ponds for storage during the winter nonths and application to
crop fields during the growing season. Solid aninal wastes are
collected fromvarious parts of the confinenent area and sold to
others as fertilizer, applied to Bosma crop production fields during
the grow ng season, and mxed with straw for use as bedding for the
aninmals. Both dairies presently use a common system of waste
collection and disposal. In theory, the confinement area is berned to
channel stormwater runoff and any wastewater to storage ponds.

J.D. 26.6 is a drain that runs south froman area at the ROZA
Canal along the east side of the Dairies through a cul vert under Kirks
Road sout hwest and then south by Storage Ponds #1 and #2 to a SVID
weir box and on to a SVID diversion box on the north side of the SVID
Canal. In the winter nonths, J.D. 26.6 is diverted under the Canal and
flows south to the Ganger Drain and then into the Yaki na R ver.
During the growi ng season, it is diverted into the Canal as added

water for irrigation. For years, Bosma used this drain as a conveyance
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of animal wastewaters to the ponds south of Kirks Road despite being
told in 1989 by WADCE officials to cease the use of J.D. 26.6 for that
pur pose.

Over the years, WADCE, which had responsibility for supervision
and enforcenent of the CWA and the NPDES permt process, had frequent
contacts with Henry Bosma regardi ng di scharges of animal wastewater to
the waters of the United States and of the State of Washi ngton from
his Dairies and has issued a nunber of discharge violations to Bosha
Dairy. By 1986, Bosma Dairy was under WADCE order to obtain a NPDES
permt. In 1987, WADCE and Bosma Dairy entered into a Stipulation to
resol ve two 1984 di scharge violations and the 1986 Order. |In return
for Bosma's agreenent to pay a fine and to take other steps to avoid
further discharges, the total fines were reduced and the order to
apply for a NPDES permit was held i n abeyance on condition that there
woul d be no further discharges fromthe dairy.

In 1988, following a verified discharge of aninal wastes froma
spray gun, WADCE reconmmended an escal ated fine and for the second time
required Bosma to apply for a NPDES Permt. The enornous anount of
ani mal wastes generated at these industrialized dairies are applied by
various nethods by dairy owners, operators, or their agents to crop
fields which they own or | ease. The aninal waste is either spread on
the fields by trucks or the animal wastewater collected in storage
ponds is punped through a hose to a “wheel line” or a center pivot
irrigation line or a powerful “spray gun” and applied to the fields
for crop production. |f these appliances nal function or are

erroneously operated by the dairy enployees, or if the aninal wastes
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are overapplied to the fields for crop production, the ani nal
wastewat er may run off the fields, in sone cases discharging to waters
of the United States.

At some point shortly after WADCE had agai n ordered Bosna Dairy
to apply for a NPDES permt, an advisory commttee conposed of
representatives of the Dairy industry, WADCE, and the EPA began
wor ki ng on the | anguage to be included in the NPDES and Washi ngt on
State General Dairy Permt. According to Robert Barw n, the water
qual ity manager for WADCE in the central region of the state since
1989, in an effort to devel op cooperati on and reach consensus on the
permt |anguage, WADCE did not require Bosma or any CAFO to apply for
and did not issue to any CAFO a general NPDES permt during the years
of the devel opnent of the NPDES and Washington State General Dairy
Permt for Washington dairies. It was not until 1994, some eight
years after WADCE first ordered Bosma to apply for a NPDES permt,
that the | anguage of the NPDES and Washington State General Dairy
Permt was adopted. During those intervening years, WADCE recogni zed
that the absence of a NPDES permt in Washington did not allow CAFGCs
i ke Bosma Dairy to violate the CMA by di schargi ng ani mal wastes to
the waters of the United States. Wen WADCE recei ved and verified
conpl aints of discharge violations by dairy operators in the Yaki na
area, it referred the dairy operator to the South Yaki ma Conservation
Dstrict (hereinafter SYCD) for technical assistance to enable the
dairy operator to avoid future discharge violations. As long as the
dairy operator was actively engaged in using that technical assistance

to correct the problemthat led to the discharge violation, WADCE
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woul d not prosecute the dairy operator to any penalty or fornal
enf or cenent .

In 1993, there were additional verified discharges of aninal
wastes to J.D. 26.6 on Septenber 30 and Cctober 1 . WADCE issued a
Notice of Violation to Bosma for these violations. The inposition of
a nonetary penalty was appeal ed by Bosma to the Pol | uti on Heari ng
Control Board of the State of Washi ngton which heard the matter in My
and June of 1995, and issued its decision in Cctober of 1995. The
penal ty assessed in the sumof $3,000.00 was sustai ned; the remaining
$3, 000. 00 of the penalty was suspended on condition that for three
years after Qctober of 1995, the activities at Liberty Dairy would
cause no further water pollution violations or violations of the DWP
then in effect.

On April 22 and April 23, 1996, WADCE verified additional
di scharges to J.D. 26.6 by Bosma. WADCE issued Bosna a penalty order
in the amount of $9,000.00 for these additional verified wastewater
di scharges to J.D. 26.6. In addition, on July 30, 1996, WADCE sent
Bosma a letter notifying himthat he was required to file an
application for a NPDES permt. The reasons for this notice were
contained in the letter. Referring to the April 22, 1996, discharge,
WADCE wote the fol |l ow ng:

This incident is simlar in nature to other confirmned

di scharges of manure contam nated waters fromthe dairy

whi ch have periodically occurred since 1976. Due to the

close proximty of Drain 26.6 to corrals, pastures, spray

fields, feed alleys, and parlors at the Bosma Dairy and to

the fact that the drain is used to convey contan nated

wast ewat ers to ponds south of Kirks Road, discharges of

manure contam nated wastewaters to waters of the state are
likely to reoccur in the future.
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(Ex. 48.) n Decenber 13, 1996, M. Bosma requested relief fromthe
penal ty. Max Li nden of WADCE verbal |y agreed with Bosna that the
penalty woul d be held in abeyance “as |ong as Henry Bosma works on a
managenent strategy and inplenents the BMW s (Best Managenent Pl ans)
and nanagenent structures to prohibit manure from bei ng conveyed by
the drain through is [sic] dairy into the waters of the State.” ( Ex.
90.) As directed by Linden, Bosnma consulted with Laurie Growe at the
Sout h Yaki ma Conservation D strict for assistance in devel oping the
wast e managenent pl an.

In late 1996, as required by WADCE, Bosna applied for a NPDES
permt for the Bosma Dairy. The H & S Bosnma Dairy obtained a
Washi ngton general dairy permt on January 31, 1997.

On January 13, 1997, there was an additional discharge by Bosma
Dairy verified by WADCE.

In 1996 and 1997, Bosna i npl emented extensive site inprovenents
in response to pressure fromWADCE. In 1997, Bosnma constructed a
series of storage ponds along the east side of his property as well as
Storage Ponds # 1 and # 2 south of Kirks Road. None of the storage
ponds were designed by an engineer. Both a representative of the
Nat i onal Resource Conservation Service (NRCS) and Ms. O owe of the
SYCD visited the site on occasion during the construction.

On April 17, 1997, Steven Butler who lives on N Liberty Road
south of Kirks Road reported that the pipe on the Canal from Bosma's
property was spilling green-brown nmanure water into the bottomof the
dry Canal. Examning Exhibit 59, a March, 1997, photo of nmanure in

the Canal at that sanme |ocation, Butler said that the anount in the
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Canal fromthe April spill was much deeper, extending across the width
of the Canal. He had seen this manure water running into the Canal
for a couple of weeks before finally reporting it. He said the color
of the water in Exhibit 43(c) was the color of the water he has seen
flowing fromthat same pipe. On several occasions in 1998, and in the
spring of 1999, he saw the sanme manure water spilling into the Canal

at the pipe fromBosna's property.

Al t hough now Bosna Dairy was operating with a NPDES permt, WADCE
verified additional violations of discharges of pollutants into J.D.
26.6 by Bosnma Dairy on July 28, 1997, August 25, 1997, and Sept enber
9, 1997. At least one of these violations involved overapplication of
animal wastewater to the field east of Storage Ponds #1 and #2. WADCE
records do not show any alleged violations after Septenber, 1997.

In the winter nonths of 1997-1998, Ray Butler, who lives on N
Li berty Road south of Kirks Road near his son Steve, observed six-foot
hi gh nounds of frozen manure on the Bosma's field east of Storage
Ponds #1 and #2 indicating the winter application of animal wastewater
in violation of the NPDES DWP.

On Cctober 31, 1997, as required by the CWA, 33 U S.C 8§
1365(a) (1) (A), CARE sent Bosma its first Notice of Intent to Sue
letter for violations of the CWA.  Sonetinme after receiving this
noti ce, Bosma and other dairy owners who had received simlar Notices
had a | uncheon neeting at a restaurant with Robert Barw n, the WADCE
water quality program manager in the Central Washington region.

During this nmeeting, the Dairy owners and operators requested that

WADCE take formal enforcenent action against themwhich they believed
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woul d prevent continuation of the suits by CARE 33 US.C 8
1365(b)(1)(B). Barwin testified that he declined to do so because
WADCE had nade a policy decision that it was going to allocate its
enf orcenment resources in accordance with priorities it had set and
woul d not respond in any way to the filing of citizen suits. In
short, if the clains in the citizens’ Notices of Intent to Sue

i nvol ved WADCE enforcenent priorities, then WADCE woul d take acti on
if not, it would not initiate any action. Barw n explained that until
the 1998 anendnments to the State Water Quality Act, WADCE | acked the
resources to be proactive.

On Novenber 11, 1997, Bosma applied for a NPDES permt for the
Li berty Dairy. WADCE had advised Bosna in its July, 1996 Notice that
one permt could be used for both dairies since they were adjoining
and used sone of the same waste nmanagenent systens if they were under
j oi nt owner shi p.

In a Decenber 23, 1997, letter to Max Linden of WADCE, Bosna
wote: “Aso, | need sone protection on the Novenber NOV - say
$1,000?" (Ex. 95.) This was an effort by Bosma to reach agreenent on
a specific penalty assessnment for the 1997 Notice of Violations. Al so
in Decenber of 1997, Bosma submtted a Dairy Waste Managenent Pl an for
both dairies for approval. On January 15, 1998, the 60-day peri od
havi ng el apsed, CARE filed suit against Bosnma. On that very date,
quite coincidentally, WADCE i ssued a nodification of the Bosma NPDES
permt to include Liberty Dairy. (Ex. 318.)

In early 1998, Bosnma visited the Reddout home. Hel en Reddout

tape-recorded their conversation. Wile the Court admtted into
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evidence the tape and a transcript of it, holding the Defendant had

wai ved obj ection by offering portions of the tape at the pre-tria
conference, the Court has nade no use of that evidence. ( See Exs. 346
& 346A) .

On January 16, 1998, Holly Qushman of WADCE i ssued a
Recomrendat i on for Enforcement Action against Bosma for the 1997
violations. (Ex. 100.) It contained a history of vi ol ati ons whi ch
occurred in 1997, contacts with Bosma and a recommendation for the
affirmation of the $9,000.00 penalty for the 1996 viol ati ons whi ch had
been hel d in abeyance and the inposition of a total of $3,000.00 for
the failure of Bosna to report to WADCE the three verified 1997
violations as required by his NPDES permt. There was no evi dence of
WADCE action on this recomrendati on.

The DWWP was approved by the NRCS, the SYCD and Bosma in February
of 1998. As approved by Bosnma, NRCS and SYCD, the DWW contained this
statenent on page 13:

To be conpl et ed:

1. CQurrently, wastewater fromthe vehicle wash area is pi ped

tothe SVID drain. This wastewater will be diverted to one

of the existing ponds or “catch basins” and the existing

pipe to the drain will be capped off.

In May of 1998, several nonths after this suit was filed on
January 15, 1998, Bosma enpl oyees deposited truck | oads of manure
produced at the Dairies to the Price/Kellumlocation where it sat for
about a nmonth before it was disked into the soil. As deposited, it
was spread over a wide area on the property along the side of Price

Road with some nounds four feet in height . Some of the liquid
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materi al seen along the side of Price Road was | eachate fromthis huge
expanse of manure. Both in amount and | ocation, the manure was threat
to discharge to any streans close by. Based on photographs and a

vi deo taken by Hel en Reddout during the time the manure was sitting in
t hese deposits, there was water running under the bridge on Price Road
across this property southwest to and under a bridge on Kel | um Road.

In the sunmer of 1998, Bosna conpleted the installation of two
pi pes runni ng under Kirks Road whi ch connected the storage ponds above
Kirks Road with Storage Ponds # 1 and # 2 south of Kirks Road. There
was no bl owout of the enbankment of the pond above Kirks Road.

During the sumer of 1998, and again in the spring of 1999,
ani nal wastewater was sprayed on the field which was identified
t hroughout the trial as the “14.3 acre field.” This 14.3 acre field
sits west of J.D. 26.6, and on its eastern edge the | and sl opes down
tothe J.D. 26.6. The animal wastewater fromthe wheel |ine on the
14.3 acre field was sprayed onto Kirks Road and the ol ob property on
the south side of Kirks Road. Both Ray and Steve Butler, father and
son, who live on Liberty Road, south of Kirks Road, observed this.

The 14.3 acre field was not bermed and piped to Storage Pond # 2 until
|ate Spring of 1999.

In the fall of 1998, Bosnma contacted Harold Porath, a forner
Dairy Waste | nspector for WADCE, who was then enpl oyed by an
engineering firm and asked himto review the DWP and eval uate the
dairy facilities. Porath indicated in an Cctober 12, 1998, letter to
Bosma that he had conpl eted the requested eval uati on of Vst ewat er

Control Facilities on the Dairies owned by Bosma in Zll ah,
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Washi ngton. (Ex. 146.) That reviewincluded Dairy site visits, a
review of the NPDES CGeneral Permt for both dairies, a review of the
Wast e Managenment Plan witten by the Natural Resources Conversation
Services (NRCS) for both dairies, and discussions with representatives
of NRCS regarding the Waste Managenent Plan. Porath noted that flow
fromthe hop yard to the west of Liberty Road flows to a drain on the
west side of Liberty Road and runs east under the road to an open
ditch through the mddle of a pasture on the Bosma Dairy in proximty
to the cow pens. Paragraph 5 of that letter states,

Runoff fromthe hop yard | ocated south of the Liberty Dairy

and west of the Hank Bosma Dairy currently flows east under

Li berty Road, across the pasture on the Hank Bosma Dairy and

enters Drain 26.6. Since this runoff flows in an open drain

across the pasture on the Hank Bosna Dairy, waste naterials
applied to the pasture or escaping fromthe pens | ocated

south of the pasture have the potential to commngle with

the hop yard runoff and be discharged into Drain 26. 6.

(Ex. 146.)

This is simlar to the statenent found in the dictation based on
field notes nmade by Porath on his Septenber 16, 1998, site visit. (Ex.
147.) The Court notes that Porath also wote in his dictated field
notes, “[aJccording to Lauri Orowe, South Yakima Conservation D strict
Dai ry Waste Resource Technician, neither the Conservation D strict nor
the NRCS designed the new facilities on the HB Dairy and that facility
construction was done w thout cost-share fromNRCS.” Porath al so
indicated that he was going to meet with Lauri CGrowe at the end of

Septenber to review the DWP. Certain revisions were nmade to the DWP

in Cctober of 1998, by Lauri Orowe after her neeting with Porath.
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Those revisions did not contain any amendnents, revisions or
corrections to page 13 of the DWP dealing with the truck wash.

I n January of 1999, the John Monks, a hydrogeol ogi st, and Al an
Gay, a civil and environmental engineer, experts consulting with CARE
along with Kevin Freeman, a hydrogeol ogi st, an expert consulting with
Bosma, and Harold Porath, as well as several nenbers of CARE, and
attorneys for both parties visited the Dairies to conduct discovery.
During these site visits, M. Freeman took certain nmeasurenments of the
| agoons. Gay and Freenan wal ked J.D. 26.6 on the Bosna property and
took water sanples. Gay and Freenan did sone bucket tests to
determine rate of flow. The enbanknents of the storage pond above
Kirks Road and those south of Kirks Road were observed, as was the
land on the west side of J.D. 26.6 north of the Canal. |n January,
t he storage ponds would contain a | arge anount of ani nmal wastewaters
since application to frozen fields in winter nonths is prohibited by
the DWP. No seepage or evidence of seepage fromthe storage ponds
was observed by any person or expert. There was no credi bl e evidence
of erosion of the enbankments of the storage ponds observed by any
person or expert. Various photos were taken by different individuals
during those site visits.

Vst ewat er sanpl es were taken at four different sites within J.D
26.6. The first location was the pi pe above Kirks Road near the Cow
Pal ace outfall. The next |ocations were opposite the north and south
ends of Pond #2. The final sanple was taken fromthe flune or weir
box opposite Pond #1. The water sanples were tested for fecal

coliform nitrates, ortho-phosphates, total phosphates, amoni a,
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chloride, conductivity, kjeldahl nitrogen, and nitrite. The results
of the water sanpling indicate the concentrations of all constituents
except for ortho-phosphate, total phosphate and fecal coliforns are
consi stent over the investigated length of 26.6. H evated fecal
coliformexisted during both site visits in the reach adjacent to the
| onest | agoons but not above those | agoons. The fecal |evels adjacent
to and bel ow the | agoons were consi stently above the state standards
of 100nL/ 100 col onies. Detected concentrations of orth-phosphate and
total phosphate el evated in the reach adjacent to Pond #1.

In March of 1999, Richard Haapal a, an expert in agricultural
engi neering, visited the Dairies to consult with Bosma. In April of
1999, Philip Snmall, an expert in soils sanpling and anal ysis, al so
visited the Bosna property to consult w th Bosna.

Al of these experts testified at trial regarding CARE s claim
that Storage Ponds # 1 and # 2 were leaking into J.D. 26.6. and the
claimthat these sane storage ponds | acked capacity to conply with the
storage requirenments of the DWP and the CM in that they coul d not
contain the required wastes in the event of a 25-year, 24-hour storm
event. Essentially these are clains that there are continuing
violations of the QMW NPDES permt or the |ikelihood of continuing
violations related to these storage ponds.

The Court has in mnd the testinmony of the witnesses, its review
of the exhibits, its determnation of the credibility of the
w tnesses, and the facts as found above and el sewhere herein.
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B. Continuing Violations

1. Truck Vash

The Court finds that on January 15, 1998, there was evi dence of
continuing violation of the CM due to discharges of wastewater from
the truck wash to J.D. 26.6. 1In 1998, DWWP contained the follow ng
par agr aph:

To be conpl et ed:

1. CQurrently, wastewater fromthe vehicle wash area

is piped to the SMIDdrain. This wastewater will be

diverted to one of the existing ponds or "catch basins"

and the existing pipe to the drain will be capped off."
(Ex. 97 p. 13)

The Court finds that, even assumng that the drain was capped in
March of 1998 as Bosma testified, as of January 15, 1998, the date the
Conplaint was filed, this condition was a continuing violation of the
NPDES permt and of the CM. However, the Court finds it is probable
that if this condition had been corrected as of March of 1998, Bosna
woul d have told Porath whom he hired specifically to review the DWP
whi ch cont ai ned page 13 and this condition to be corrected. Further,
the Court finds that Porath, who was retained in Septenber of 1998,
and reviewed both the DWP and the facilities as requested by Bosna,
woul d have told Orowe about the truck wash when he pointed out certain
errors in the DIWP, had he been told of this correction of the
condition of the truck wash. In fact, Orowe issued revisions to those
pages whi ch needed correction but none were issued for or as to the

condition of the truck wash drain which needed to be corrected. Bosma

i ntroduced no evidence to support his statenent that the truck wash
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drain was capped in March of 1998. At Bosma's request in May of 1999,

just before trial, Gowe issued a revision to this page with a
parent hetical added, “(conpleted in March of 1998).” CQowe relied on
Bosma’ s assertion and did not confirmit independently.

2. Msapplication/Overapplication of Wastewaters

The Court further finds that as of January 15, 1998, there was
the likelihood of continuing discharges to J.D. 26.6 and therefore
violations of the OM due to the likelihood of the m sapplication or
overapplication of aninmal wastewaters to the 14.3 acre field which
woul d fl ow down the slope east into J.D. 26.6. This field was not
bermed and piped to the southern storage ponds until the late spring
of 1999 before trial. Wen the Court conducted a view of the Dairies
inlate May of 1999, just before trial, the field | ooked recently
bernmed and graded to the center of its eastern edge to a pipe in the
slope. The testinony of both Butlers who |ive on adjacent property
and have travel ed the area along Kirks Road and N Liberty Road every
day for some 20 years was persuasive to this Court that nanure
wast ewat er was being applied to the 14.3 acre field and onto adjacent
roads and property.

3. Operation and Mi nt enance

The Court also finds that the long history of a variety of
repeated violations of the CM by Bosna resulting fromdi scharges to
J.D. 26.6 and the Canal nakes it likely that there will be
intermttent discharges to J.D. 26.6 and the Canal due to the
operation and mai ntenance of the Dairies. This finding is bol stered

by, but does not solely depend on, the testinony of Hel en Reddout and
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t he photos and video of the deposits of four foot nounds of manure
along the side Price Road and in proximty to water running under both
the Price Road and Kel |l um Road bridges and through the Price/Kel | um

| eased property. To deposit such quantities of manure in such a

| ocation with the potential to discharge to waters of the United
States, just four nonths after being sued for CM violations, is

evi dence that Bosma was not operating and naintaining the facilities
according to the requirenment of the OM nor managi ng waste as required
by his DWP.

This court allowed evidence of the this incident at the
Price/ Kel  um Road property when it becane clear during trial that this
property was part of the DWP and used for application of wastes
produced at the Dairies sonme four mles anay. It was then relevant to
the issue of whether there was a continued |ikelihood of discharge
viol ations due to the operation and mai ntenance of these Dairies. The
Court refused to permt CARE to include this as a clained violation
wi thout anending its Conplaint. Nothing in the Notice of O ai mwoul d
have put the recipients on notice of any violation at the Price/Kellum
Road | ocation because it was not identified in the Notice as a site of
prior discharges nor was this incident sufficiently simlar to the
clains contained in the Notice to permt its inclusion in this case
absent a notion to anend. CARE did send a supplenental Notice of this
claimto Bosna but never noved to anend its conplaint to include this
i nci dent .

111

FINDNGS GF FACT AND CONCLUSI ONS OF LAW- 49




© 00 N oo o B~ w N P

N NN NN NN P P R R R R R R R,
o 0o A W N P O © 0N oo 0o W DN +— O

4. Liberty Dairy - Qperation without a NPDES Permt

CARE clains that Liberty Dairy was in continued violation of the
OM because it was a CAFO and did not have a NPDES permt on the date
of the filing of the conplaint, January 15, 1998. The evi dence shows
otherwise. On that very sane date, WADCE i ssued a nodification of the
NPDES permt to include Liberty Dairy as Bosma had requested in late
1997. Therefore, as of January 15, 1998, Liberty Dairy had a NPDES
permt and was not in continuing violation of the CWM. | n Washi ngt on,
a citizen may not bring suit under the COM for 60 days after the
citizen gives Notice of Intent to Sue to the Admnistrator of the EPA
WADCE and the al |l eged vi ol at or. See 33 U.S.C 1365(b). ne of the
purposes of this sixty-day waiting period is to give the alleged
violator "an opportunity to bring itself into conpliance with the Act
and thus |ikew se render unnecessary a citizen suit." Gnal t ney, 484
US at 60. Wth regard to this claim Bosma was in conpliance with
the OM on the date of the filing of the conplaint and therefore,
there was no continuing violation nor a |ikelihood of a continuing
vi ol ati on.

5. Storage Ponds and Lagoons

a. Seepage to J.D. 26.6

The soil of the area of the Dairies has been studied and its
porosity is considered “severe.” (Ex. 138). Because of its porosity,
the soil needs to be conpacted to 10 7 for use in storage ponds. CARE
uses the porosity of the soil as one of its bases for claimng the
seepage of animal wastewater from Storage Ponds #1 and #2. CARE al so

poi nts out that there is no evidence that a professional engineer
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revi ewed and approved the construction plans for these two ponds.
Various tests were perforned by experts for both parties during and
after the site visits of January, 1999. Gy and Freenman had the water
sanpl es taken fromJ.D. 26.6 anal yzed by the sane | aboratory, although
Freeman had a nore extensive test done. Using the sane water sanples
and | aboratory they came to different conclusions based on those
results, observations during the site visits and revi ew of various
materials. Gy relied on the fecal coliform phosphate and ort ho-
phosphate results to support his theory that the storage ponds were
seepi ng underground to J.D. 26.6 via nmacropores or “piping.” Freenan
conpared the fecal coliformresults to the other results, specifically
the chloride results, and concluded the ponds were not the source of
the fecal coliformin J.D. 26.6. In sum the presence of chloride was
essentially uniformat all four test l|ocations. Freeman opined that
given the character of chloride to freely travel, had there been

under ground seepage from Storage Ponds # 1 and # 2, there woul d have
been i ncreased anmounts of chloride at the testing locations in J.D.
26.6 parallel to those ponds. The analysis of the water sanples did
not denonstrate that.

M. Freenman al so conducted a "bucket test"” as a rough field test
for the flowrate of J.D. 26.6 at several |ocations and concl uded t hat
there was no appreciable difference in flowrate at different points
inJ. D 26.6. Philip Small, an expert on soils analysis, wal ked the
length of J.D. 26.6 at the Dairies observing the ponds and catch
basi ns' enbanknents. He probed the exterior walls of the enbanknents

of Storage Ponds # 1 and # 2 and Catch Basin 1 north of Kirks Road
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with a 1/4 inch rod topped with a 3/8 inch ceramc ball to see if
there was any col | apse or breakthrough of the soil which woul d
indicate "piping." He found none. Mnks used a 3 obal Positioning
System devi ce to nmeasure the area of the storage ponds and the surface
area of those ponds. Sone tests, |like a dye test, were not perforned
by CARE due to the length of time to conduct such tests and the
expense.

In addition, there is no evidence critical of the construction of
t hese storage ponds. The uncontradicted testinmony of Bosna is that
representatives of both NRCS and the SYCD visited during construction.
Laurie Orowe of the SYCD agreed that she saw nothing in the nanner of
construction that appeared to violate NRCS standards. Both
organi zati ons signed and approved the 1998 DWW whi ch specifically
identified the enlargenent of these ponds in Section 7, “ADD TI ONAL
| MPMROVEMENTS. ” There was ot her uncontradicted testinmony by Bosna that
a person with years of experience in construction of storage ponds
constructed the ponds. No expert who testified conducted any tests
establ i shing the conpaction of the soil in the enbanknments, assum ng
such tests exist. There is no evidence that WADCE or EPA required
that a professional engineer design these storage ponds. There is
al so no evidence that Bosma did not conply with standards that did
apply to the design and construction of these storage ponds.
Parenthetically, there is no evidence that any governnent health
agency was required to approve the design, |ocation, or construction
of these storage ponds. Based on the porosity of the soils at the

Dairies, CARE s experts questioned their suitability for use in
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constructing these storage ponds. However, absent tests confirmng
the | ack of appropriate conpaction of soils in the enbanknents and
absent any evidence of the violation of any applicable construction
standards, and given the conflicting expert conclusions based upon the
anal yses of the water sanples, as well as the approval of the DWWP by
both the NRCS and the SYCD, the evidence is sinply insufficient to
prove to a reasonable probability that the storage ponds were the
source of the fecal coliformin J.D. 26.6 at the tine of the water
quality sanpling in January of 1999, or that they will be in the
future.
b. Capacity of Storage Ponds

CARE cl ains the capacity of storage ponds of the Dairies is
insufficient to withstand a 25-year, 24-hour stormevent as required
by 40 CF. R 8 412.13(b). This guideline requires a CAFOto be
desi gned, constructed, and operated to contain all process generated
wast ewat ers plus the runoff froma 25-year, 24-hour rainfall event.
CARE argues that the DWP incorrectly used 1.6 inches of rain for a
25-year, 24-hour stormevent and that the correct figure is actually
2.5 inches based on calculations testified to by Alan Gay. Al an Gay,
usi ng his cal cul ati ons and those of Kevin Freeman, concluded that the
storage capacity of the Dairies was i nadequate. M. Oowe of the SYCD
who prepared the DWP obtained the figure of 1.6 inches fromthe
Prosser Resource Station. That is the same figure used by the NRCS
maps for rainfall at the Dairies. M. Oowe also testified that she
used the T55 NRCS software programwhich is the standard programto be

used for these capacity cal culations and that based on these
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cal cul ations, the Dairies have adequate capacity to withstand a
25-year, 24-hour stormevent. A an Gy overestinated the acreage of
the Dairies which would contribute water to the storage ponds. Based
on the evidence, the Court finds that CARE has failed to prove that
the Dairies lack the storage capacity to contain a 25-year, 24-hour
stormevent. Accordingly, CARE has failed to prove a continui ng
violation or the likelihood of a continuing violation on this claim
V. CONCLUSI ONS OF LAW
A.  The Washington Dairy Nutrient Management Act of 1998

Bosma bel i eves that this act provides himw th immunity from
citizen suits provided he has a NPDES pernit and a Dairy Waste
Managenent Plan and is in conpliance with both. This position is set
out inthe Defendant’s Trial Brief (. Rec. 159). The Washi ngton
statute provides:

This section specifically acknow edges that if a holder of a

general or individual national pollutant discharge

elimnation systempermt conplies with the permt and the

Dairy Nutrient Managenment Plan’s conditions for appropriate

| and application practices, the permt provides conpliance

with the Federal dean Water Act and acts as a shield

agai nst citizen or agency enforcenent for any additions of

pol lutants to waters of the state or of the United States as

aut hori zed by the permt.

WASH. Rev. Ccoe § 90. 64. 030(8) (1990).

Neither party has briefed this natter with an anal ysis of the
| egislative history, conparable state statutes, conparable statutes
fromother states, or an analysis of federal precedents dealing with
simlar state statutes. The Court expresses no opi nion on | egal
efficacy of this statute as a defense to a CWA claim It is

sufficient to say that this Court finds that Bosma was not in
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conpliance with his Dairy Waste Managenent Plan nor with the NPDES
Permt. Onits very face, the DWWP clearly indicates, on page 13,
that wastewater fromthe truck wash is being discharged to J.D. 26.6.
Additionally, the deposits of a four-foot high bed of nanure al ong
Price Road in May of 1998, and the m sapplication of animal wastewater
to the 14.3 acre field causing the discharge to J.D. 26.6 in 1998 and
1999, have been proven by a preponderance of the evidence. Wile
Bosma nmay have possessed a NPDES permt and a DWP, he was not in
conpliance with them Wth these facts, there is no interpretati on of
t hat subsection, whatever its |legal efficacy, which would shield M.
Bosma froma citizens suit for violations of the CWA.  Bosna is a CAFO
and a CAFO nay not discharge except as a result of a 25 year, 24-hour
storm event.

B. Violations

To establish a violation of the CWA Plaintiffs bear the burden
of proving that (1) Defendants are “person[s],” (2) who “di scharged’
or “added,” (3) a “pollutant,” (4) froma “point source,” (5) into
“waters of the United States,” (6) and the di scharge was not
aut hori zed by a NPDES pernit. See 33 U S.C 88 1311(a) & 1342,
Conmittee to Save Mokelume River v. East Bay Uil. Dist., 13 F. 3d
305, 308 (9th Gr. 1993) (listing and di scussing el enents).

CARE proved Defendants are persons who di scharged pollutants
(wast ewat er and manure) froma point source (CAFQ spray guns, truck
wash, wheel |ines, and other discrete conveyances) into waters of the
United States (J.D. 26.6) in violation of their NPDES permt.
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1. Proven Violations

Based on the testinmony of Harold Porath, Robert Barw n, Max
Li nden, Geg Schuler, Janmes Trull, Holly CQushman, Ray Latham Henry
Bosma, Laurie Growe, Ray Butler, Steven Butler, Mchael Tedin;
deposition testinmony of Ronald Shuck; Bosna’s Response to Plaintiff’s
First Request for Admssions (Ex. 117); and exhibits admtted prior to
and during trial, the Court finds the follow ng violations occurred
for which Defendants are strictly |iable:
1. Septenber 30, 1993 : Bosma admtted they di scharged nanure

wastewater fromthe sprayfield into J.D. 26.6 because procedures
designed to prevent overapplication failed due to an enpl oyee | eavi ng
work early to attend to a famly emergency w thout shutting equi prment
off. (Exs. 24-27, 29-38, 41-42, 152.)

2. Qctober 1, 1993 : Same event continuing as Septenber 30, 1993.

| d.

3. Decenber 1, 1993 : Bosna adnmitted a discharge of wastewater into

J.D. 26.6. (Ex. 117, 1 29.)
4. January 20, 1995 : Upon investigation of a January 17, 1995,

conpl aint of violation, WADCE enpl oyee McKi nney personal |y observed a
| eaki ng sprinkler |ine discharging wastewater into J.D. 26.6. (Ex.

40.)

5 April 22, 1996 : Bosnma adnmitted and WADCE verified after a

conpl aint received on April 19, 1996, that a manure wastewater
di scharge into J.D. 26.6 occurred because an enpl oyee failed to switch
the val ve transfer ditch to check runoff from pasture of application

(Exs. 43-48; 117, 1 39; 100.)
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6. April 23, 1996 : Bosna admtted they overapplied manure waste to

agricultural land which resulted in a discharge of nanure waste in
J.D. 26.6. (Ex. 117, 1 40.)
7. January 13, 1997 : Bosna admtted and WADCE verified after receipt

of a conplaint that a discharge of nanure wastewater into J.D. 26.6
occurred because of a breach in a new, unfinished | agoon that was
under construction. (Exs. 50; 52-53; 117, § 42.)

8. April 17, 1997 : Steven Butler testified that he reported a

di scharge to WADCE. Specifically, he stated that the pipe on the
Canal from Bosna's property was spilling green-brown nanure water into
the bottomof the dry Canal. WADCE did not investigate the claim

9. April 17, 1997 : Def endant viol ated Condition S5.B. of the

general dairy permt by not reporting the discharge to WADCE.
10. July 28, 1997 : After receiving a conplaint, WADCE enpl oyee Ray

Lat ham personal | y observed and verified that overapplication of
irrigation runoff contamnated with nanure had eroded an area between
the lagoon and SVID canal. The runoff was bypassing the | agoon and
entering J.D. 26.6. (Exs. 73, 74, 90, 94, 100.)

11. July 28, 1997 : Bosna violated Condition S5.B. of the general

dairy permt by not reporting the discharge to WADCE. (Ex. 100.)
12. August 25, 1997 : Bosnma admtted, and after receipt of a

conpl aint WADCE verified, that a pipe to the newest |agoon was

pl ugged, resulting in contam nated wastewater discharging into J.D.
26.6. (Exs. 79; 80; 81; 90-91; 93; 100; 117, Y 73.)

13. August 25, 1997 : Bosna violated Condition S5.B. of the general

dairy permt by not reporting the discharge to WADCE. (Ex. 100.)
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14. Septenber 9, 1997 : Bosma admtted, and after receipt of a

conpl aint WADCE verified, that a piece of sheet nmetal was bl ocki ng the
intake to the | ower |agoon and diverting contam nated wastewater to
J.D. 26.6. (Exs. 82-89; 90-91; 100; 117, ¥ 73.) WADCE enpl oyees

coll ected sanples of liquids flowng in J.D. 26.6 bel ow the di scharge

| ocation which indicated fecal coliformlevels were greater than

48, 000/ 100ntL.

15. Septenber 9, 1997 : Bosma violated Condition S5.B. of the genera

dairy permt by not reporting the discharge to WADCE. (Ex. 100.)

2. Aleged Violations Not Proven

The Court heard testinmony regarding the follow ng dates for which
the Plaintiff failed to nmeet its burden of proof sufficient to
establish violations: March 26, 1993; March 31, 1993; June 9, 1993;
January 17, 1995; April 19-21, 1996; January 14-16, 1997; January 23,
1997; February 24-25, 1997; March 3-4, 14-16, 21-23, 28-30, 1997,
April 4-6, 11-13, 17, 1997; May 27, 1997; June 23, 1997; July 25-27,
1997; August 1, 1997; unspecified dates in August and Septenber, 1998.

C. Concl usion

Bosma is strictly liable for fifteen violations of the OWA. CARE
has proven that Bosma continues to violate the CMW and that there is a
l'ikelihood that there will be recurrent violations at the Bosma

Dairies.

The trial on penalties will be held on a date in the fall of this

year to be determined in a scheduling conference call with counsel
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IT IS SO ORDERED. The District Court Executive is directed to
enter this order and to provide copies to counsel.

DATED this 29th day of July, 1999.

/s/ Edward F. Shea
EDWARD F. SHEA
United States D strict Judge

C \' My Docunent s\ 98cv3001. wpd
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